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FEDERAL COMMUNICATIONS COMMISSION

Washington,D.C. 20554

In theMatterof )
)

PriceCapPerformanceReview ) CC DocketNo. 94-1
for Local ExchangeCarriers )

)
AccessChargeReform ) CC DocketNo. 96-262

AT&T SUPPLEMENTAL COMMENTS

Pursuant to the Wireline Competition Bureau’s August 5, 2004

PublicNotice in this matter (DA 04-2475),’ AT&T Corp. (“AT&T”) submits these

supplementalcommentsregardingits pendingpetition, filed July 11, 1997, for partial

reconsiderationoftheCommission’s1997Price CapReviewOrder.2

As shown below, this proceeding is not simply another routine

housekeepingmatterto disposeof pleadingsthat havelanguishedunaddressedby the

Commission for an extendedperiod. Contrary to the apparent implication in the

PublicNotice, interveningeventsin the morethan six years sincethe filing of s

reconsiderationpetition havenot mootedthe needfor the Commissionto prescribean

PublicNotice, “Parties Askedto RefreshRecordRegardingReconsiderationof
Price Cap PerformanceReviewfor Local ExchangeCarriers Fourth Reportand
Order and AccessCharge ReformSecondReportand Order,” CC DocketNos.
94-1 and 96-262(Wireline Comp. Bur., August 5, 2004),publishedat 69 Fed.
Reg. 51081 (August 17, 2004).

2 Price Cap PerformanceReviewfor Local Exchange Carriers, AccessCharge

Reform,Fourth ReportandOrderin CC DocketNo. 94-1 and SecondReportand
Order in CC DocketNo. 96-262, 12 FCC Rcd 16,642 (1997) (“1997 Price Cap
ReviewOrder”), aff’d in part, rev ‘d in part subnom. USTAv. FCC, 188 F.3d 521
(D.C. Cir. 1999).
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effective and reliable price cap system for regulating the interstateaccessrates of

incumbentlocal exchangecarriers(“LECs”). In fact, the needfor the Commissionto

adopta revisedprice cap systemto complementfundamentalreform of the intercarrier

compensationsystemis evenmore imperativenow than it waswhen AT&T’s petition

wasfiled in 1997.

Specifically, AT&T, as part of the Intercarrier CompensationForum

(“ICF”), hassubmitteda comprehensiveplanfor intercarriercompensationanduniversal

servicereform to replacethe currentmyriad of disparateregulatoryregimesthat have

becomeunsustainablein light of market changesand technologicaladvances.3 The

ICE Plan will facilitate efficient competition, promote the deployment of new

technologies,preserveand enhanceuniversalservice,and advanceconsumerinterests.

Becauseof these numerous public interest benefits, AT&T strongly supports the

ICF Plan, and urgesthe Commissionto adopt it promptly for all price capLECs to

rationalizethe accessanduniversalserviceregimes. However,if theCommissionadopts

the ICFPlan only for thoseLECs that havevoluntarily agreedto it, thenit should also

simultaneouslyimplementanefficient price capmechanismthat will adequatelyprotect

consumerinterestsagainstunjust andunreasonableLEC accessrates. Moreover,if for

any reasonthe Commissiondoesnot adopt intercarrierand universalservicereform as

proposedin the ICEPlan prior to the expiration of current interim controls on LEC

SeeEx parte Letter datedAugust 16, 2004 to MarleneDortch, Secretary,FCC,
from Gary M. Epstein representingIntercarrier CompensationForum, in
CC DocketNo. 0 1-92, DevelopingA Un~fiedIntercarrier CompensationRegime,
(“ICE Plan”).
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accessrates, it is all the more imperative that it correctand strengthenthe price cap

regulatorysystem.

BACKGROUND STATEMENT

In the 1997 Price Cap Revieworder, the Commissionrevisedits then-

currentprice capregimein severalimportantrespectsby eliminating the LECs’ sharing

obligation, prescribinga new historical componentof the productivity adjustment(the

“X-factor”) of 6.0 percent, and retaining in the productivity adjustmentthe existing

consumerproductivitydividend(“CPD”) of0.5 percent.4

AT&T petitioned for reconsiderationof the Commission’s decision

because,despite the rulings describedabove,the order was seriously detrimentalto

interexchangecarriers and long distanceconsumersin certainrespects. Specifically,

AT&T notedthat the Commissionhaderroneouslyrelied on the LECs’ “total company”

dataasthebasisfor measuringtheLECs’ historicalproductivity, ratherthandetermining

that componentbasedsolely on “interstate-only” data.5 AT&T also showedthat the

Commissionhad improperlyretainedthe low-endadjustmentmechanismfor LECs with

lower ratesof return,while removingthe sharingobligation for LECs whoseearnings

Underthesharingmechanism,if aLEC’s interstaterateof returnexceededcertain
specified thresholds,the LEC was requiredto makea one-timereduction in its
ratesthe following year as a way of “sharing” with consumersthe benefitsof
thoseunanticipatedproductivity gains. The CPD reflects an expectationthat,
becauseof efficiencies created by the price cap regulatory regime, LEC
productivitywould grow fasterin the future thanit would in thepast.

SeePetition of AT&T Corp. for Partial Reconsiderationof the Commission’s
X-FactorOrder, filed July 11, 1997, in Price Cap PerformanceReviewofLocal
ExchangeCarriers; AccessCharge Reform, CC Docket Nos. 94-1 and 96-262
(“AT&T Pet.”) at 3-12.
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substantiallyexceedthe levelsprescribedby the Commission.6Finally, AT&T showed

that the Commissionhad erred in failing to require price cap LECs to adjust their

pricecap indices (“PCIs”) to the levels that would have been establishedhad the

Commissionadoptedits revised X-factor effective with the 1995 LEC annual tariff

filings, insteadof only with their 1996tariff filings asprescribedin the 1997 Price Cap

Review.

As the PublicNotice points out, severalsubsequenteventshaveoccurred

that bearon the 1997 Price Cap Review. Severalentities,principallyprice cap LECs,

filed petitionswith the D.C. Circuit for review of the Commission’sorderthere. In its

decision addressingthe petitions, the Court of Appeals generallyrejectedthe LECs’

challengesbut held that the Commission“ha[d] failed to state a coherent theory”

supportingits choice of a 6.0 percenthistorical componentofthe X-factor.7 The Court

alsofoundthat theCommissionhadnotprovideda sufficientexplanationfor its decision

to retain the 0.5 percent CPD.8 Accordingly, the Court remandedthe case to the

Commission“for furtherexplanation”,but it stayedthe issuanceof themandateto allow

time for theCommissionto conductproceedingsto represcribetheX-factor.9

6 Id. at 12-15. The low-end adjustmentpermitted a LEC subjectto price cap

regulation to raise accesschargesin future years to make up for earnings
shortfallsin apastyear.

USTAv.FCC, 188F.3d521,526(D.C.Cir. 1999).

8 Id. at527.

Id. at526-527;USTAv. FCC, Nos.97-1469et al. (D.C. Cir. June21, 1999)(order
stayingissuanceofmandate).
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Following remand, the Commission instituted a new rulemaking to

represcribetheappropriateX-factor.’° TheCommissionfocusedthereon threeprincipal

issues: (i) howthe historicalcomponentofthe X-factor shouldbe determined,both for

theremandperiod (i.e., 1997-2000),andfor the future; (ii) the level at which the CPD

should be set; and (iii) how the Commissionshould correct for prior yearswhenthe

X-factorwastoo low.

AT&T and otherpartiesfiled extensivesubmissionsin that proceeding

addressingall of theseissues,and the Commissioncompileda full recordfor decision.

While the remandofthe 1997Price Cap Reviewwaspending,however,the Coalitionfor

Affordable Local and Long Distance Service (“CALLS”), of which AT&T was a

member, submittedto the Commissiona comprehensiveset of reforms to set then-

existingcarrieraccesschargesat morereasonablelevels,to reduceimplicit subsidiesand

to makeuniversalservicefunding explicit and portable. The Commissionadoptedthe

CALLS proposal(with certain modifications from that plan as originally submitted),

effectiveon an interim basisfor a five-year periodextendingthroughJune30, 2005.11

Price Cap PerformanceReviewfor Local ExchangeCarriers; AccessCharge
Reform,FurtherNotice of ProposedRulemakingin CC DocketNos. 94-1 and
96-262,14 FCCRcd 19,717(1999)(“Price Cap RemandNPRM”).

AccessCharge Reform, Price Cap PerformanceReviewfor Local Exchange

Carriers, Low-Volume Long-Distance Users, Federal-StateJoint Board on
UniversalService,Sixth Reportand Order in CC DocketNos. 96-262and94-1,
Reportand Order in CC DocketNo. 99-249,EleventhReportand Order in CC
DocketNo. 96-45, 15 FCC Rcd 12,962(2000)(“CALLS Order”).
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Although those interim ratelevels were not mandatedfor all price cap LECs,’2 all of

thosecarrierselectedto adopt thosechangesto their accesscharges. Concomitantly,

becausethe CALLSOrder operatedasan amendmentto the price cap rules during the

five-year term of that plan,’3 the Commissionto date has not found it necessaryto

addressand resolvethe issuesregardingthe represcriptionof the X-factor raisedin the

Price Cap RemandNPRM.

ARGUMENT

The expiration of the CALLS Order’s provisions is now less than

tenmonths away, and requiresthat the Commissionimmediatelyconfront the needto

reform the outmoded rules that now distort the competitivemarketplaceand hinder

technologicalinnovation. The ICF Plan representsthe only proposedsolutionto these

seriouspublic interestharmsthat representsabroadconsensusfrom amongtraditionally

divergent interestsand comprehensivelyaddressesthe full rangeof integrally related

intercarrier compensation,network interconnectionand universal service issuesthat

currently operate to the detriment of consumers. The ICE proposal,which AT&T

12 The CALLS Order provided that accessratesof non-electingprice cap LECs

would be reinitialized on the basis of forward-looking economiccost. See
15 FCC Rcd at 12,974, 12,984 (~J~J29, 57). Pendingthe resolutionof any such
costproceeding,the CALLSOrder’s price cap rules were madeapplicableto all
pricecapLECs. Id. Becauseall ofthosecarrierselectedatthat time to be treated
under the CALLS proposal, no such cost proceedingswere conductedthen.
Subsequently,one price capLEC, Iowa Telecom,was permittedto rescindits
electionto acceptthe CALLS plan rates. SeePetitionfor ForbearanceofIowa
TelecommunicationsServices,Inc. D/B/A Iowa TelecomPursuantto 47 US.C.
160(c)from theDeadlinefor Price Cap Carriers to ElectInterstateAccessRates
Basedon the CALLS Order or a Forward Looking Cost Study, CC Docket
No. 01-331,Order, 17 FCC Rcd 24319,24325, ¶~J17-18 (2002) (“Forbearance
Order”).

13 CALLSOrder, 15 FCCRedat 12,984-12,986,¶~J60-62.
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strongly supports,providesfor a carefullyphased-inset of changesto createa unified

systemfor networkinterconnection,raterestructuringand changesin universalfunding.

Thecomponentsof theplan includerevisionsto the currentbrokenregimethat apply to

large LECs — which areoverwhelminglyregulatedunder the Commission’sprice cap

rules — as well as changesto rules governing smaller Covered Rural Telephone

Companies(“CRTCs”) asdefinedin theplan.

AT&T believesthat the ICE Plan will function most effectively if it is

mandatory for all large LECs, including carriers regulated under the Commission’s

pricecap rules. But if the Commissioninsteadfollows the approachpreviouslyadopted

in the CALLS Order and makes any of the ICF Plan’s intercarrier compensation

provisions elective with price cap carriers (which AT&T believes would seriously

disservethe public interest), thenthe Commissionat a minimummustrevisit the issues

raisedin AT&T’s reconsiderationpetitionandaddressed,butneverresolved,in thePrice

Cap RemandNPRM to avoid substantialoverstatementof those carriers’ future rate

levels.14

14 Such corrections to the price cap rules, while significant, would still be
considerablyless far-reachingthan the Commissionhaspreviously proposedin
similar circumstances. As noted above,in the CALLSOrder the Commission
requiredany non-electingprice cap LEC to submit a cost study to reduceits
accesschargesto forward-lookingeconomiccost.
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A. ComputationoftheX-factor

First and foremost,asAT&T showedboth in its reconsiderationpetition

(at 3-12)andin its filings in thePrice Cap RemandNPRM,’5thehistoricalcomponentof

the X-factor should be computed using LEC productivity calculated solely on an

interstatebasis,and not on a total companyproductivitybasisas in the 1997Price Cap

Review. The Commissionhas long recognizedthat the LECs’ interstateproductivity

growth substantiallyexceedsproductivitygrowth for their local and intrastateservices.16

Overwhelmingrecord evidencedemonstratesthat relianceon total companyTFP (total

factor productivity) growth producesa dramaticunderstatementin the price cap LECs’

historical productivity associatedwith their interstate services and, hence, in the

calculationoftheX-factor. Indeed,theCommission’sown staffstudyperformedin 1999

(with minor technicalcorrectionsand refinementsproposedby AT&T during the 2000

rulemakingproceeding)demonstratedthat appropriatelycalculatingLEC productivity

See Comments of AT&T Corp. in Price Cap RemandNPRM~supra, filed

January7, 2000 at 5-20 and AppendicesA and B (“AT&T RemandNPRM
Comments”);Reply Commentsof AT&T in id. filed January24, 2000at 2-6 and
Reply AppendicesA-B (“AT&T RemandNPRMReply Comments”); Ex parte
Letters in id. dated February 18, 24 and 25, 2000 to Magalie Roman Salas,
Secretary,FCC, from Patrick H. Merrick, AT&T; Ex parte letter in id. dated
May30, 2000to MagalieRomanSalas,FCC,from JamesP. Young,representing
AT&T. Copiesof thoseAT&T filings areattachedheretoasExhibits A through
F for theconvenienceoftheCommission.

16 SeePolicy andRulesConcerningRatesfor DominantCarriers, 5 FCCRed6786,

6798, ¶ 92 (1990) (“LEC Price Cap Order”) (noting “the more rapid growthin
interstate usage results in higher apparent interstate productivity growth)
(emphasissupplied),recon.,6 FCC Red 2637 (1991), aff’d sub nom.National
Rural TelephoneAss‘n v. FCC, 988 F.2d 174 (D.C. Cir. 1993).
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solely on an interstatebasisproducedanX-factor of about 10.1 percentfor the 1997-

2000periodgovernedby the Court ofAppeals’ remand,andabout9.5 to 9.6 percentfor

theperiodcommencingJuly 1, 2000.’~AT&T also showedthat theCommissionshould

adopt at least a 1.0 percent CPD componentof the X-factor equation to reflect a

reasonablemeasureof the difference betweenthe LECs’ potential productivity gains

under the Commission-prescribednon-sharingregimeand the gains undera regulatory

approachembodyingsharing.’8

Absentcomprehensivereform of its intercarrier compensationregime in

the mannerproposedin the ICE Plan, to fulfill its statutoryobligation to assurejust,

reasonableand nondiscriminatoryaccessrates,the Commissionshould recomputethe

price capcarriers’X-factor using interstate-onlyproductivity, and increasethe CPD to at

least1.0 percent. If the CALLS plan expiresin 2005, without the Commissionhaving

adoptedthe ICFPlan in its place, theCommissionshouldreinitializethepricecapLECs’

rate levelsbasedon thehigherX-factor that shouldotherwisehavebeenprescribedfrom

1997-2000,and should also applythe revisedX-factorto thosecarriers’ rateson a going

TheseX-factors arebasedon themeanandmedianvaluesshownon TableAS in
Appendix A of AT&T’S RemandNPRMCommentsand representthe X-factors
that would result from performingthe Commission’sstaff study on an interstate
basiswhile adheringto the study’smethodologyin otherrespects.Nothing in the
Courtof Appeals1999remandorderprecludesthe Commissionfrom calculating
theX-factorbasedon “interstateonly” data. TheCourttheremerelyupheld-- on
no otherbasis-- theCommission’sdeterminationthattherecordbeforein it in the
1997 LEC price capproceedingdid not allow meaningfulquantificationof the
differencebetweeninterstateand total companyproductivity growth. SeeUSTA
v. FCC, 188F.3dat 528-29.

18 SeeAT&T RemandNPRMCommentsat 20-24; AT&T RemandNPRMReply

Commentsat8-9.
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forward basis.’9 If the Commissioninsteadadoptsthe ICE Plan but allows price cap

LECs the option to electnot to have their interstateaccessratestreatedunder those

provisions,thenfor the samereasonsthe Commissionshouldapply therevisedX-factor

to reinitialize ratesof all price capLECs that makesuchan election,and should also

applythat revisedfactorto theirfuturerates.

B. EliminationofLow-End AdjustmentMechanism

Although the CALLS Order precludedprice cap LECs from relianceon

the low-end adjustmentin the tariff yearbeginningJuly 1, 2000 (the inception of the

CALLS plan’s five-year term),the Commissiontheredeclinedto bar thosecarriersfrom

employing the low-end adjustmentin future tariff years.2°In its earlierLEC Pricing

Flexibility Order,2’ the Commissionhad requiredprice cap carriers that obtain and

exercisepricing flexibility in any of their MSAs to forego the low-end adjustment

throughout their holding company’s service area. Although the Bell Operating

Companies(“BOC5”) and other large price cap LECs have sought and beengranted

The Commissionhasampleauthorityto considernewdataandto developnew

methodologieswhen prescribingan X-factor for the 1997-2000remandperiod.
SeeEastern Carolinas Broadcasting Co. v. FCC, 762 F.2d 95, 97, 101, n.8,
98-104 (D.C. Cir. 1985) (a remand order “for an explanation” of the
Commission’sprior decision“simply cannotbe readto foreclosethepossibility of
post-remandsubmissions”). Seealso Amendmentof Parts 2, 22 and 25 of the
Commission’sRules,7 FCC Red 266, ¶ 28 & n.68 (1992). And nothing in the
CALLSOrder precludesthe Commissionfrom resettingthepricecap LECs’ rate
levelsaftertheexpirationofthefive-yeartermofthat decision.

20 SeeCALLSOrder, 15 FCCRedat 13,037,¶~J182-183.

21 SeeAccessChargeReform, 14 FCC Red 14221 (1999)(“LEC Pricing Flexibility

Order”).
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pricing flexibility, smallerpricecapLECs still havenot filed for that relief, andthusare

still eligible to exercisethe low-end adjustment. AT&T’s requestin its reconsideration

petition to eliminatethat mechanismfor price cap LECs thushasnot beenmootedby

subsequentevents.

As AT&T showedin its reconsiderationpetition, retaining the low-end

adjustmentmechanismat the sametime the Commissionhaseliminatedprice capLEC

sharing requirementsproducesa lopsided regulatory scheme that underminesthe

objectiveof incentive regulationby permitting inefficient LECs to recoverany alleged

earningsshortfalls through increasedaccessratesprospectively, but provides for no

concomitant consumer benefit where LECs achieve healthy (and, indeed, often

exorbitant)earnings.Therecanbeno justification for maintainingsuchanasymmetrical

andfacially illogical regulatoryregime.

C. ReinitializationofLEC AccessRates

In the 1997 Price Cap Reviewthe Commissionacknowledgedthat its

interim X-factor, adoptedin 1995, “considerablyunderstatesLEC industryproductivity

growth” and that “allowing all of the past two years of understatedproductivity to

becomepermanentlyingrainedin LEC PCIswould not striketheproperbalancebetween

stockholderand ratepayerinterests.”22 However, the Commissionthendeterminedto

22 See 12 FCC Red at 16,713-714, ¶1J 178-179 (emphasis supplied). The

Commissionalsoheldthat, becausethe 1995X-factor wasexpressly“interim” in
nature,LECs had beenon notice that a further adjustmentin their productivity
factorwaspossible,“perhapsbeginningwith the 1995tariff year.” Id. ¶ 179.
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apply the revisedX-faetor only to the price cap LECs’ PCI’s for the 1996 tariff year.23

AT&T showedin its reconsiderationpetitionthatthefailure to applythe revisedfactorto

the 1995 tariff year aswell waswithout any logical justification and had permanently

ingrained an understatedrate of productivity growth in those LECs’ PCIs. AT&T

estimatedthat the Commission’sdecisionhad resultedin an understatementof LEC

accessratereductionsof at least$368 million in the 1997tariff year.24

The Court of Appeals on review sustained the Commission’s

determinationagainsta claim by MCI that the Commissionwasrequiredasa matterof

law to reinitialize theLECs’ PCIseitherbackto 1991 (thefirst yearoftheLEC pricecap

regime) or at leastfor thetwo yearperioddating backto 199525 But that ruling is not

conclusiveon the merits of AT&T’s pendingreconsiderationpetition. Nothing in the

D.C. Circuit’s decisionprecludesthe Commissionin the exerciseof its discretionfrom

now revisiting its determinationin the 1997 Price Cap Review and correcting the

resultingsubstantialoverstatementofLEC accessratesembeddedin thosecarriers’price

caps.

23 Id.

24 AT&TPet. at 18 andAttachmentA.

25 SeeUSTAv. FCC, 188 F.3dat 530.
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CONCLUSION

For thereasonsstatedabove,noneofthe issuesraisedin AT&T’s pending

reconsiderationpetition hasbeenmootedby subsequentCommissiondecisionsor other

“intervening developments”referred to in the August 5 Public Notice. Becausethe

currentintercarriercompensationregimeis brokenbeyondrepairandmustbe replaced,

the Commissionshould move forward promptly to adopt the reform of those rules

proposedin the ICE Plan. In theabsenceofsuchadecisionprior to the expirationofthe

five-year termof the CALLSOrder next June,or if the Commissionallows price cap

LECs to opt outof Commissionadoptionofthe ICEPlan, theCommissionshouldrevise

its X-factor, and modify the other featuresof its LEC price capplan, in the manner

describedin AT&T’s pendingreconsiderationpetition andrelatedsubsequentfilings in

thePrice Cap RemandNPRM.

Respectfullysubmitted,

/~/PeterH. Jacoby
LeonardJ. Cali
LawrenceJ.Lafaro
PeterH. Jacoby
JudySello
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